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Abstract. The features interpretations of natural and positive law in the works of
outstanding Ukrainian philosopher Pamfil Yurkevych. We consider the transition from the
theory of natural law philosophy of law in the Ukrainian spiritual culture. Demonstrated
parallels between the views of Mr. Yurkevich and European thinkers. Analyzed the idea of
natural law in the key works of the philosopher.

Reasonable idea of law as a matter of philosophy of law.
Indicated that natural law - a positive moral force because it is the idea of the human mind, and
the mind always legislature; his idea is always a real problem and the requirement that he has
always according to the degree of persuasion. It is a right established by human nature and
divine mind.

Natural law is one of the key, fundamental categories, thanks to the existence of which it
is possible to create a society in which the very phenomenon of law, human rights, morality,
mutual understanding, and unceasing movement in the direction of positive changes and
improvement is a priority.

Mr. Yurkevych understand natural law as the basis for any legislation (positive law),
which provides its rationality and morality, because "the realm of positive law can not be
removed human conscience and reason: they inevitably expressed themselves. Natural law
changes the strength of his authority and suspend the positive law as his authority rooted in
reasonable nature and reason in their definitions of anything does not. When the idea of a
natural (divine) law rooted in public opinion, it will become effective belief, and this affects the
positive law. The idea of the law is the law itself, because the natural law is an effective force. It
affects the positive law as its moral sense.

Arguing that "the science of natural law is called the science of rational law" and that
"reasonable condition, conscious subordination right close to us as intelligent beings." Mr.
Yurkevych actually identified with the idea of natural law rights as such, finally securing a
Ukrainian philosophy shift from the doctrine of natural law philosophy of law.
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IIpaBo sk kK/11040BUM esieMeHT ¢inocodii [lampina IOpkeBuya

AHoTanis. /locnigxeHo 0co6JIMBOCTI TPaKTYBaHHS NPUPOJHOTO Ta IO3UTUBHOIO MpaBa
y TBOPYOCTi BUIATHOT0 YKpaiHcbKkoro ¢pisocoda [lamdpina OpkeBuya. PosrsissHyTo nepexiz Bij
Teopil npupofHOro mnpaBa A0 ¢inocodii mpaBa B yKpaiHCbKIA [JAyXOBHIA KyJbTYPI.
[IlpogeMoHcTpoBaHO mnapaseni MK norjagjaMu naHa HpkeBuya Ta €BPOINENCHKUX
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MucauTeniB. [lpoaHanizoBaHo ifjlet0 MpUpPOAHOrO MHpaBa B KJIWYOBUX Npaugax ¢inocoda.
Po3kpuTO ysiBJIEHHS PO MpPaBo K npeameT ¢isiocodii mpasa.

Bka3syeTbcs, 1110 IPUPOAHE NIPABO - MO3UTUBHA MOpaJibHa CUJIA, OCKIJIbKA BOHO € iJIe€l0
JIIDJCbKOTO PO3yMy, a PO3yM 3aBX[AM 3aKOHOJABeIlb; MOr0 ified 3aBXJAW € CIPaBXKHbOIO
npo6s1eMOI0 i BUMOTOI0, IKy BiH O3HA4y€ BiJIOBIJHO [0 CTyneHsd nepekoHaHHd. [IpuposHe
IpaBo, BCTaHOBJIEHE JII/CbKOI NPHUPOJ0I0 Ta 60’KECTBEHHUM PO3YMOM.

[IlpuposHe mpaBoO € OJHi€I 3 KJIWYOBUX, QyHAAMEHTAJIbHUX KaTeropid, 3aBAsKU
ICHyBaHHIO fIKMX MOXJIUBO CTBOPUTH CYyCHiJIbCTBO, B SIKOMY caM (eHOMeH IpaBa, NpaB
JIIOAWHYU, MopaJi, B3aEMOPO3yMiHHS, HEBIIMHHOIO PyXy B HaNpPAMKY NO3UTUBHUX 3MiH |
IOKpallleHHd € IPIOPUTETOM.

[I. IOpkeBHY po3yMi€ NpUpOJHE IpPaBO SK OCHOBY Oy/[b-IKOTO 3aKOHOJABCTBa
(mo3uTUBHOTO MpaBa), fiKe 3abe3neyye MOro palioHaJbHICTb i MOpPaJbHICTb, OCKIJIbKU «3i
chepy NMO3UTUBHOTO NpaBa He MOXYTb OyTU BUJIy4YeHi JIIOACbKA COBICTb i po3yM: BOHHU
HeMUHYy4Ye BUpaxaloThbcs. [IpuposiHe paBo 3MiHIOE CHJIy HOTO aBTOPUTETY Ta NPU3YNIMHUTHU
Jli10 MTO3UTUBHOTO NPaBa, OCKIJIbKA HOT0 aBTOPUTET, YKOPIHEHHUH y PO3YMHIM IPUPOJI, 2 pO3yM
y CBOIX BU3HA4YeHHSAX Hiyoro He po6uTthb. Kosn ifes npupojHoro (60xecTBEHHOr0) 3aKOHY
BKOpiHEHa B TIPOMAJICbKiM AyMIli, BOHAa CTaHe [[iEBUM IEpPEKOHAHHAM, i Lie BIJIMBA€E Ha
NO3UTHBHeE NIPaBO. [/1ed 3aKoHY — Lie caM 3aKOH, 60 IPUPOJAHUU 3aKOH — Lie JiieBa cuJia. BoHo
BIJIMBA€ HA NO3UTHUBHE NIPABO K HOI0 MOPAJIbHUH 3MICT.

CTBepKy04H, 110 «HayKa MPUPOJHOTO NpaBa HA3UMBAETbCA HAYKOK paLliOHAJIBHOIO
npaBa» i 110 «pO3yMHHUM CTaH, CBiZjoMe MiANOPAAKYBaHHSA NpaBy OJM3bKe HaM SIK PO3YMHHUM
icroram». [laH HOpkeBHY ($aKTUYHO OTOTOXXHUB MO3WTHBHE IPABO 3 iJle€E0 MPUPOJHO-
NpaBOBUX MpaB SIK TAaKUX, OCTAaTOYHO 3abe3MeyMBIIM BiJxif ykpaiHcbkoi ¢inocodii Bif
JIOKTPUHU MMPUPOAHOrO nMpasa Jo ¢isiocodii mpaga.

Knwuosgi caoga: [1. OpkeBuy, npupo/iHe NpaBo, MO3UTHUBHE MPaBo, Po3yM, CB060/1a,
dinocodisa npaga.

Introduction

A significant contribution to the theory of natural law belongs to the most prominent
Ukrainian philosopher of the 19th century. Pamfil Yurkevich (1826-1874). A professor of
philosophy at the Kyiv Theological Academy, in 1861 he moved to Moscow, where he headed
the department of philosophy at Moscow University, and later (1868-1873) lectured on the
philosophy of law. The texts of his lectures were translated into Ukrainian and published
already in independent Ukraine. In the preface to one of the editions, the German philosopher
Roland Pich believes that P. Yurkevich based his lectures on the legal studies of German
scholars who were based on the teachings of Hegel, and thanks to which legal science in
Germany reached in the second half of the 19th century. the greatest flourishing. They are
Robert von Mol (1799-1875), Heinrich Arens (1808-1874), Johann Caspar Briingli (1808-
1881) and Carl Hildenbrandt (1814-1872). The researcher associates the final transition from
the theory of natural law to the philosophy of law with the names of these scientists. Hegel's
work "The main features of the philosophy of law or natural law and social and political science
in essays" (1821) was of decisive importance for the separation of natural law through the
philosophy of law. According to Hegel, R. Pich believes, one of the most important reasons for
the transition from natural law to the philosophy of law is that "the concept of natural law
inherited from previous eras could not clearly reflect the fact that law is a phenomenon that
arose historically, historically develops, and therefore has a real historical positive being" [5, p.
8].

The aim of the study is to disclose interpretations of natural and positive law in the works
of outstanding Ukrainian philosopher Pamfil Yurkevych.
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Results

The following is an even clearer opinion of the German scientist, the founder of Prussian
conservatism, Friedrich Julius Stahl (1802 - 1861): "Law and positive law... are equivalent
concepts. There is no other right except positive. What lies in the foundation of the idea of
natural law are precisely such thoughts and requirements of the divine world order, legal ideas;
however, they... have neither the necessary certainty (accuracy) nor the binding force of law.
They are the determining principles for the further development of the normal state, not yet
effective norms of this state. Therefore, there are, apparently, requirements of reason for law,
but there is no reasonable law. Subjects dare not individually or en masse go against positive
law based on natural law, this is a crime of revolution." [2, p. 8]. So, thanks to Hegel's work, the
doctrine of positive law, perceived as an analogue of natural law, received the definition of
"philosophy of law". It was borrowed by the countries of Europe and Asia, only the Anglo-Saxon
ones kept the name "jurisprudence” or "legal philosophy". In this way, P. Yurkevich, "keeping
up with the times", made a transition in Ukrainian spiritual culture from the theory of natural
law to the philosophy of law.

P. Yurkevich highly appreciated the role of Christianity in the development of the science
of law and the state. In his opinion, "Christianity gave man inalienable rights to religion, family,
society and property. And when the consciousness of people arose with Christianity, this very
belief in the inalienability of human rights turned out to be endowed with such a formidable
power that it destroyed the entire ancient world with all its institutions" [7, p. 468]. It was
Christianity that developed the idea of society as an organic whole, the members of which,
needing each other, mutually help and serve each other, at the same time, so that "weak
members are given more care than strong ones" [3, p. 470].

Yurkevich connects the development of the theory of natural law in the further history of
Europe with the development of natural sciences. The idea of law and the state, starting from
the Renaissance, began to be determined by the universal method of natural sciences, and "from
this point of view, the state began to be considered as a product of art, an institution invented
in order to help the natural man; just as printing is an artificial means of helping our memory."
[7, p- 483 - 484].

The teaching of Hobbes, Spinoza, Locke, even Rousseau Yurkevich derives from the
postulate that the state, as a product of art, can undergo restructuring, it can be handled freely,
as with an artificial entity. In the "History of the Philosophy of Law", the professor explained in
detail the peculiarities of the teachings of the named thinkers of the New Age, assessing their
contribution to the science of the state and law from the point of view of the relationship
between man and nature."In this era," Yurkevich emphasizes, "philosophy came to essentially
sophistic beliefs about the essence of the state and its attitude to private individuals. But this
distance from the truth was at the same time a turn to the awareness of what a moral
personality is and how it creates the world in general and the state in particular” [7, p. 506]. L.
Kant's philosophy became such a turning point and realization. If before Kant and in his time,
following in the footsteps of Hobbes, Locke, Spinoza and Rousseau, thinkers talked about the
state of nature, about needs and interests, about the desire for the sources of law and state life,
then in Kant and after him we meet the concept of autonomy moral personality, the concept of
a person who should be respected as a goal. The professor emphasizes the three main theses of
[. Kant's teaching: the mind is independent and independent - it is the law of free action; the
autonomy of a human personality is determined by its morality; the only principle of a person's
moral dignity is respect for the law, a sense of one's duty. Here arises a contradiction, which
Yurkevich depicts as a discrepancy between a rational being endowed with free will and a
person as a part of nature: "As much as a person as a rational being is an equal member among
his own kind, he is individual and unhappy as a part of nature. The mind strives for universality,
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nature for individuality" [4, p. 514]. Therefore, Kant's idea of achieving eternal peace in life
turned out to be utopian.

Yurkevich finds the idea of reconciliation of social and natural principles in a person in
the teachings of F. Schelling, whose analysis concludes the "History of the Philosophy of Law".
He defined the essence of this idea as follows: "The purpose of man - to give birth to divine ideas
in his life, to achieve godlikeness - is always carried out by moving along these two
contradictory principles, and then the reconciliation of these two contradictions is carried out"
[7, p-521]. Asserting that in Schelling's teachings, man is perceived not only as an autonomously
thinking being, but also as a subject of history, Yurkevich noted that "this thinker first drew the
attention of our generation to the fact that the essence of world history is necessarily revealed
in law. This world history is thought of as a universe, the elements of which are science, art, the
state and the church. The state, although organized by man, should act like nature: "The legal
system is more important, the closer it is to the mechanism of nature" [7, p. 523]. The
philosophy of the identity of the subject and the object developed by Schelling determines the
search for a perfect legal system as a goal. This moral belief in the progress of law lies in the
moral essence of a person, in moral laws. "Whoever acts in the moral realm is sure that
universal moral laws enable a perfect legal system," P. Yurkevich writes about Schelling [7, p.
525]. Universal moral laws can be equated with Divine law, enlightenment, and it is also
possible with natural law.

In the first edition of the "Philosophy of Law" (1568), the professor devotes several pages
to the description of natural law. Unlike the "Philosophy of Law" of 1872 and 1873., where we
are talking mainly about positive law, in the first edition three paragraphs are devoted to
natural law: "The primary form of the doctrine of natural law", "The importance of the science
of natural law" and "The method of studying and beginning natural law". The idea of natural
law permeates other points of this course, as Yurkevich clearly defined that "the truly natural
state and natural law always exist where the relations of members of society are not coerced
by the government, but where the very idea of law is authoritative" [8, p. 169]. If the natural
right is given and a person perceives it, then he interprets the positive right, "thinks about its
advantages and disadvantages with his mind."

Justifying the idea of law as a subject of the philosophy of law, the professor first of all
turns to the teachings of Hugo Grotius. It was this thinker who first tried to explore the
foundations of law, which would reach deeper and further than the positive prescriptions of
each written code. He revealed the clearly realized need to "live by reason" in modern times,
which led to changes in the social life of Europe. In the teaching of Kant, who developed the idea
of pure formal law, Yurkevich sees two points, namely: Roman law acquired the inherent value
of natural law, universal law; "the idea of a legal state arose, which would aim only to protect
the law" [8, p. 164-165].

As for the primary form of teaching about natural law, the professor finds it in the legacy
of Hugo Grotius, who found in human nature a desire for social life. This desire of man differs
from animal instinct in that he lives in society according to one law common to all, which is the
ability to think. Having the ability to think, a person can listen not only to the urges of animal
instinct, but also to his reason and inner sense. Therefore, man obeys the mind, because his
nature requires a rational life. The mind tells a person what is characteristic of him. "These
intelligent primitives constitute the law of nature. Thus, to live with the mind is a natural right
of a person" - conveys the thoughts of H. Grotsia P. Yurkevich [8, p. 165-166].

A person does not just want to live in society, but to live peacefully and harmoniously, and
such a life ensures the right. The professor draws attention to such a phenomenon of Grotius'
teachings as the separation of law and morality. The thinker calls only that which protects
society a law, "this principle itself is, in fact, a law in contrast to general morality." "The general
moral idea requires that our actions be in accordance with reason, and the private, actually legal
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idea requires that this reasonable life supports a peaceful and harmonious coexistence" [8, p.
166]. This is the right.

Natural law has a moral character, it is sacred and binding on a person by its essence, and
not by the authority that gave it, even if it was God himself. God is the cause of nature, and
therefore of natural law. But natural law arises not because it is of divine origin, but because it
meets the requirements of human nature, and, therefore, "it would be suitable even if it was not
given by God, if there was no God at all. It is useful, necessary and obligatory even for an atheist,
because even he, denying the existence of the Supreme Being, does not deny that which in itself
constitutes a reasonable necessity for human nature. In a word, natural law has a source of its
sanction not from outside, but in itself" [8, p. 166-167].

Law also differs from morality in that it has a coercive nature. By virtue of its essence, the
law demands the elimination and destruction of that which hinders the development of
peaceful and harmonious coexistence. Moral rules and regulations are not binding. Everyone
can disobey them, and no one has the right to demand their fulfillment, for example, to force
them to give alms. But do not harm another - you can force. This is the essential difference
between morality and law, the professor concludes. With such a coercive nature, the right still
remains a moral quality, but not every moral quality is a right [8, p. 167].

H. Grotsia Yurkevich considers the solution of a difficult task to be his merit: he singled
out law in the moral realm as a separate idea, the specific purpose of which is to promote
peaceful and harmonious coexistence. The idea of law is rooted in reasonable human nature,
exists as an immutable law, but can acquire various accidental forms under the influence of
positive law. Natural law is eternal, unchanging, universal, always the same, has no history,
while positive law is constantly changing, binding only for certain people, arises from random
sources, has its own history. They exist together and mutually influence each other. Despite the
fact that the concept of natural law was perceived and interpreted differently by European
thinkers, Yurkevich is of the opinion that "Hugo Grotius understood by the state of nature
exactly unforced legal relations, but such relations, without a doubt, are characteristic of an
educated society, and not of a wild man.The higher a person's education is, the easier it is for
him to instill the requirements of the idea of law, the more deeply he realizes the need to respect
the truth without being forced by the authorities. This is a true natural person" [8, p. 170].

Asserting that "the science of natural law is also called the science of reasonable law," and
that "the state of reasonable, conscious submission to law is close to us as reasonable beings"
[8, p. 170]. P. Yurkevich actually equated natural law with the idea of law as such, finally
cementing the transition from the doctrine of natural law to the philosophy of law in Ukrainian
philosophy. This is evidenced by the subsection of his work "The importance of the science of
natural law" [8, p. 170-173].

Having analyzed the doctrine of natural law of modern European thinkers, Yurkevich
noticed that the very concept of "natural law" is very imprecise, and this caused its "impractical”
and "even irrational” developments. First of all, this term "led the philosophers to the fact that
they considered even gross animal instincts to be a right, because these instincts are completely
independent” [8, p. 169]. But Grotius clearly separated man's animal side from his intelligent,
spiritual side, thanks to which man is a member of an intelligent society. Secondly, the use of
the concept of "natural law" suggests that the positive law developed in the codes is unnatural.
As aresult, there is an unfounded bias against positive, valid law, as seen in Rousseau. For him,
everything unnatural is positive. Thirdly, Yurkevich notes, the scientific term "natural law" is
marked by its consequences. A doctrine appears about the so-called never-existing "status
nature” (natural state), which is opposed to "status civilis" (civil state) [8, p.169].

This teaching contradicts the opinions of Grotius, because he believed that the
harmonious coexistence of people is a true natural state. After him, philosophers believed that
there was a separate state - "status naturae", where the natural direct law of life acted as a right.
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Hobbes depicted such a state as a "war of all against all," while Rousseau imagined it as
paradise. It was not possible to find people who would live in such a state. Man, as experience
shows, can go wild to the state of an animal, but this is not a natural state. "Savage is a
consequence of extremely unfavorable conditions of human nature for social relations," says
the professor [8, p. 169].

Conclusions

Therefore, the state of nature and natural law are the norm in a civilized society, it is a
state of reasonable, conscious submission to the law inherent in people as rational beings.
Natural law does not mean the law of savages, but only that which is characteristic of man as a
rational being. It clarifies the question: what should be considered the right of a person as a
rational being. And this is a question of life: the idea of law is a force that acts in humanity in
the form of beliefs, the professor claims. He determines that natural law, although not entirely
identical to positive law, is nevertheless of great importance: "Natural law is a positive moral
force, because it is an idea of human reason, and reason is always legislative; his idea is always
real as a task and as a demand, which he always carries out according to the degree of
conviction. It is a right established by human nature and divine reason" [8, p. 170].

This, in Yurkevich's understanding, is a pure idea that does not require external sanction
and is binding for intelligent beings due to internal authority. Natural law, by the force of its
authority, changes and stops the effect of positive law, since its authority is rooted in reasonable
nature, and reason in its definitions does not depend on anything. When the idea of natural
(divine) law is rooted in public opinion, it acquires the power of conviction, which affects
positive law. The idea of law becomes the law itself, so natural law is an effective force. It affects
positive law as its moral sense.

When the idea of reasonable law reaches the power of practical conviction, it gives it the
form of positive law. "Through all mankind and through all its history, one fact runs most
obviously: as culture improves, positive law becomes more and more open, more accessible to
the influence of natural law," P. Yurkevich is convinced [8, p. 172]. He sees the essence of social
progress in the fact that natural law is perceived as a positive law, "so that the reasonable
becomes more and more easily and quickly real" [8, p.172]. This means that the requirements
of natural law become the norm when creating legal codes: personal freedom, free labor,
freedom of conscience and beliefs.

The constitutional form is nothing more than the unconditional subordination of positive
law to natural law. As long as the ideas of natural law are unclear and confused in universal
belief, until then the form of positive law will undergo informal reform, the professor believes.
"A clear idea of natural law protects positive law, exposing completely false principles and not
allowing them to penetrate into the public environment" [8, p. 173].This conclusion of the
professor allows us to state that he understood natural law as the basis of any legislation
(positive law), which ensures its rationality and morality, because "the conscience and human
mind cannot be removed from the realm of positive law: they will certainly be expressed by
themselves." [8, p. 174].

The concept of natural law in the teachings of P. Yurkevich is closely related to the
"philosophy of the heart", which serves as the methodological foundation of the moral
justification of law.
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